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1.3.2.2—Continuous Accumulation of Seniority—Escalator Principal  
1.3.2.11—Vacation, holidays, and Days Off 
10.1—Supreme Court Case on Reemployment 
 
Earl R. Foster was employed by the Dravo Corp. until March 6, 1967, when he was drafted into 
the Army. He was honorably discharged about 18 months later and returned to work on Oct. 2, 
1968. He claimed that the reemployment statute’s “escalator principle” entitled him to the 
vacation that he would have earned in 1967 and 1968 if he had been present for work for the 
entirety of both years, but the Supreme Court rejected his principal argument.  

The Supreme Court enunciated the escalator principle in its first case construing the 
reemployment statute, when it held, “[The returning veteran] does not step back on the 
seniority escalator at the point he stepped off. He steps back on at the precise point he would 
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have occupied had he kept his position continuously during the war.” Fishgold v. Sullivan 
Drydock & Repair Corp., 328 U.S. 275, 284-85 (1946).  

In subsequent cases, the Supreme Court has refined the escalator principle. It does not apply to 
all that might have happened to the veteran if he or she had remained continuously employed. 
The escalator principle applies to “perquisites of seniority.” A two-pronged test determines 
whether a benefit qualifies as a perquisite of seniority. First, the benefit must be something 
that was intended to be a reward for length of service, rather than short-term compensation 
for services rendered (or in this case not rendered, because the veteran was away from work 
for service during the period involved). Second, it must be reasonably certain (not necessarily 
absolutely certain) that the veteran would have attained the benefit if he or she had been 
continuously employed.  

The Supreme Court held that Mr. Foster’s claim for full vacation benefits for 1967 and 1968 
failed under the first prong of this two-pronged test. An employee earns vacation by working. 
Mr. Foster was not entitled to vacation based on months that he did not work for the civilian 
employer in 1967 and 1968.  

Foster is different from Eagar v. Magma Copper Co., 389 U.S. 323 (1967) (the 11th Supreme 
Court reemployment rights case; see Law Review 0903) in an important respect. In Eagar, the 
employee worked all but a few days of the employment year before his entry onto active duty. 
In Foster, on the other hand, the employee worked only a small part of the two years in 
question. Because Mr. Foster worked for the Dravo Corp. for only the first nine weeks of 1967 
(before his induction) and for the last 13 weeks of 1968 (after his reemployment), he did not 
earn and was not entitled to claim the full vacation benefits that he would have earned if he 
had been present for work for the entirety of 1967 and 1968.  

Mr. Foster’s back-up argument was that he should receive, at a minimum, a pro rata share of 
his 1967 and 1968 vacation benefits, based on the nine weeks that he worked in early 1967 and 
the 13 weeks that he worked in late 1968. This back-up claim was based on the reemployment 
statute’s “furlough or leave of absence” clause. (I discuss that provision in detail in Law Reviews 
41, 58, and 158.) The Supreme Court remanded the case to give Mr. Foster the opportunity to 
provide evidence in support of his back-up argument.  

On remand, Mr. Foster prevailed on his back-up argument. The District Court pointed out that 
the collective bargaining agreement between the union and the employer provided for pro rata 
vacation benefits for an employee who worked part but not all of a calendar year because of 
being laid off by the employer. A layoff is essentially the same thing as a furlough. Accordingly, 
Mr. Foster was entitled to a pro rata share of his 1967 and 1968 benefits—the cash equivalent 
came to all of $166.28, according to the District Court. See Foster v. Dravo Corp., 395 F. Supp. 
536 (W.D. Pa. 1975).**  
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This article is one of 1800-plus “Law Review” articles available at www.roa.org/page/lawcenter. 
The Reserve Officers Association, now doing business as the Reserve Organization of America 
(ROA), initiated this column in 1997. New articles are added each month.  

ROA is almost a century old—it was established in 1922 by a group of veterans of “The Great 
War,” as World War I was then known. One of those veterans was Captain Harry S. Truman. As 
President, in 1950, he signed our congressional charter. Under that charter, our mission is to 
advocate for the implementation of policies that provide for adequate national security. For 
many decades, we have argued that the Reserve Components, including the National Guard, 
are a cost-effective way to meet our nation’s defense needs.  

Indeed, ROA is the only national military organization that exclusively supports America’s 
Reserve and National Guard.  

Through these articles, and by other means, we have sought to educate service members, their 
spouses, and their attorneys about their legal rights and about how to exercise and enforce 
those rights. We provide information to service members, without regard to whether they are 
members of ROA or eligible to join, but please understand that ROA members, through their 
dues and contributions, pay the costs of providing this service and all the other great services 
that ROA provides.  

If you are now serving or have ever served in any one of our nation’s seven uniformed services, 
you are eligible for membership in ROA, and a one-year membership only costs $20. Enlisted 
personnel as well as officers are eligible for full membership, and eligibility applies to those who 
are serving or have served in the Active Component, the National Guard, or the Reserve.  

If you are eligible for ROA membership, please join. You can join on-line at www.roa.org or call 
ROA at 800-809-9448.  

If you are not eligible to join, please contribute financially, to help us keep up and expand this 
effort on behalf of those who serve. Please mail us a contribution to:  

Reserve Officers Association  
1 Constitution Ave. NE  
Washington, DC 20002  
 

 

 

http://www.roa.org/page/lawcenter

